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Terms and Conditions 

Thank you for engaging Bestex Pty Ltd (BestEx) as your 

agent to provide the Services. 

This document confirms the terms and conditions of the 

agreement between BestEx and the Client in relation to the 

Services. 

Any order placed by the Client will constitute assent to be 

bound by these terms. It is not necessary for the Client to 

sign these Terms in order to accept and be bound by them.  

1 BestEx’s Authority  

1.1 The Client authorises BestEx to provide the 

Services on the Client’s behalf and in particular, to 

engage one or more Execution Brokers to perform 

Transactions by giving any trading instructions 

and/or Orders on the Client’s behalf including any 

trading instructions and/or Orders given to the 

Execution Broker via any electronic trading system. 

1.2 The Client agrees to be bound by any terms and 

conditions that BestEx and the Execution Brokers 

agree in relation to the Execution Brokers 

performing Transactions on behalf of the Client. 

1.3 In providing the Services, BestEx acts as the 

Client’s agent and the Client acts as principal. 

Nothing in this agreement is intended to create an 

arrangement that amounts to a partnership, joint 

venture, subcontracting or employment 

relationship.  

1.4 Communications in relation to this agreement 

(including instructions relating to Orders) may be 

given by the Client to BestEx either orally, in 

writing or electronically. 

2 BestEx’s Obligations  

2.1 BestEx agrees that it will: 

(a) act honestly and perform the Services with 

due skill, care and diligence. 

(b) carry out the Services and represent the 

Client in a professional manner and with 

regard to the Client’s best interests; and 

(c) comply with the Corporations Act, and all 

applicable legislation and regulation when 

providing the Services. 

3 Settlement 

3.1 The client acknowledges that Execution Brokers 

will settle all executed Orders directly with the 

Client.   

3.2 BestEx will not be liable for settlement of executed 

Orders. 

3.3 The Client acknowledges that settlement of Orders 

is conditional on the receipt by the Execution 

Broker (or its nominated agent) of all necessary 

information, documents (including off-market 

transfers, as may be required) and funds. The 

Execution Brokers are not obliged to settle any 

Order or Transaction unless it has received all such 

required information, documents and funds. 

4 Research Brokers 

4.1 From time to time the Client may notify BestEx 

that it has received Research from Research 

Brokers and the Client will advise BestEx (in such 

manner as agreed from time to time) of the relative 

value that it has placed on that Research. 

5 Fees & Brokerage  

5.1 The Client agrees to pay the Brokerage Fee to the 

Execution Broker in respect of each Order in 

accordance with the Execution Broker’s standard 

terms and conditions. 

5.2 The Client acknowledges that: 

(a) BestEx has agreed with certain Execution 

Brokers that in consideration of BestEx 

instructing the Execution Brokers on 

behalf of the Client, the Execution Brokers 

will pay to BestEx the Brokerage Pool; 

(b) in consideration of the Research Brokers 

providing the Client with the Research, 

BestEx will pay the Research Brokers an 

amount in aggregate that is equal to the 

Brokerage Pool less the BestEx Retention 

Amount. 

6 Client Money 

BestEx will not at any time receive or hold money 

from the Client. 

7 Financial Product Advice 

7.1 The Client acknowledges that Execution Brokers 

may from time to time give the Client financial 

product advice and that BestEx accepts no 

responsibility for any such advice. 

7.2 The Client acknowledges that Research Brokers 

may from time to time give the Client financial 

product advice and that BestEx accepts no 

responsibility for any such advice. 
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8 Indemnity 

8.1 The Client agrees to indemnify and keep 

indemnified BestEx and each of its officers, 

employees and agents (each an Indemnified 

Person) against, and must pay BestEx on demand 

the amount of, all losses, liabilities, costs and 

expenses (including, without limitation, legal 

expenses on a full indemnity basis) incurred by 

BestEx resulting from any breach by the Client of 

the terms of this agreement or any representation, 

warranty or acknowledgment made or given by the 

Client under this agreement. 

8.2 BestEx agrees to indemnify and keep indemnified 

the Client against, and must pay the Client on 

demand the amount of, all losses, liabilities, costs 

and expenses (including, without limitation, legal 

expenses on a full indemnity basis) resulting from 

any breach by BestEx of the terms of this 

agreement or any representation, warranty or 

acknowledgment made or given by BestEx under 

this agreement. 

9 GST 

9.1 Terms and expressions used in this clause 9 that are 

defined in the A New Tax System (Goods and 

Services Tax) Act 1999 (Cth) (GST Act) have the 

same meaning in this clause. 

9.2 Unless the consideration in respect of a taxable 

supply made under this agreement is expressly 

stated to be “GST exclusive”: 

(a) the consideration is to be increased on 

account of GST;  

(b) the additional amount payable for each 

taxable supply on account of GST is equal 

to the consideration to be provided for that 

supply (otherwise than as provided under 

this clause 9) multiplied by the prevailing 

GST rate (currently 10%); and 

(c) the additional amount is payable at the 

same time and in the same manner as the 

recipient is required to pay or provide the 

consideration for the supply to which the 

additional amount relates. 

9.3 Without limiting clause 9.2, if an amount payable 

under this agreement is calculated by reference to 

an expense or liability incurred by a party, then the 

expense or liability must be reduced by the amount 

of any input tax credit to which that party, or any 

representative member of a GST group of which it 

is part, is entitled in respect of that liability. For the 

avoidance of doubt, if this reduced amount is 

consideration for a taxable supply, it is then to be 

increased under clause 9.2. 

10 Warranties 

10.1 BestEx warrants and represents that: 

(a) it is duly incorporated and validly existing 

under the laws of Australia: 

(b) it holds an AFSL authorising it to provide 

financial product advice and to arrange for 

the execution of the Orders on behalf of 

the Client with Execution Brokers; 

(c) the execution, delivery and performance of 

this agreement by BestEx has been duly 

and validly authorised by all necessary 

corporate action on its part; and 

(d) this agreement is a valid and binding 

agreement of BestEx enforceable in 

accordance with its terms. 

10.2 The Client warrants and represents that: 

(a) it is duly incorporated and validly existing 

under the laws of Australia; 

(b) it is wholesale client within the meaning of 

the Corporations Act; 

(c) the execution, delivery and performance of 

this agreement by the Client has been duly 

and validly authorised by all necessary 

corporate action on its part;  

(d) this agreement is a valid and binding 

agreement of the Client enforceable in 

accordance with its terms;  

(e) all instructions provided by the Client to 

BestEx will comply with all relevant laws, 

including, but not limited to insider trading 

laws and market manipulation laws. 

11 Confidentiality 

11.1 Except as required by law or the rules and 

regulations of the ASX, Chi-X Australia or a 

Recognised Stock Exchange, the Client and BestEx 

must maintain the confidentiality of information 

relating to Transactions executed by Execution 

Broker on behalf of the Client and information 

provided by either party to the other, where that 

information is not in the public domain 

(Confidential Information). 

11.2 Each party agrees to maintain the confidentiality of 

the Confidential Information using procedures no 

less rigorous than those used to protect and 

preserve the confidentiality of its own similar 

proprietary information, and shall not, directly or 

indirectly: 



3 

 

(a) transfer or disclose any Confidential 

Information to any third party; 

(b) use any Confidential Information other 

than as contemplated under this 

agreement; or 

(c) take any other action with respect to 

Confidential Information inconsistent with 

the confidential and proprietary nature for 

such information. 

11.3 In the event that either party or their respective 

directors, officers, employees, consultants or agents 

are requested or required by legal process to 

disclose any of the Confidential Information of the 

other party, the party required to make such 

disclosure shall, to the extent permitted by law, 

give prompt notice so that the other party may seek 

a protective order or other appropriate relief. 

11.4 In the event that such a protective order is not 

obtained, the party required to make such 

disclosure shall disclose only that portion of the 

Confidential Information which its counsel advises 

that it is legally required to disclose. 

11.5 BestEx and the Client shall not disclose the terms 

of this agreement, except as required by law or as 

necessary to give effect to this agreement. 

12 Termination 

This agreement may be terminated by either BestEx 

or the Client giving the other one month's written 

notice of termination.  This agreement will 

terminate if at any time BestEx ceases to hold an 

AFSL which authorises it to act in the manner 

contemplated by this agreement.  The provisions of 

paragraphs 8 and 11 will remain in effect regardless 

of termination of this agreement for any reason. 

13 Other 

13.1 A notice, consent or other communication under 

this document is only effective if it is in writing, 

signed and either left at the addressee's address or 

sent to the addressee by mail or fax.  If it is sent by 

mail, it is taken to have been received 3 working 

days after it is posted.  If it is sent by fax, it is taken 

to have been received when the addressee actually 

receives it in full and in legible form. 

13.2 This document is governed by the law in force in 

Victoria, Australia.  BestEx and the Client each 

submits to the non-exclusive jurisdiction of the 

courts exercising jurisdiction in Victoria, and any 

court in Australia that may hear appeals from any 

of those courts, for any proceedings in connection 

with this agreement, and waives any right it might 

have to claim that those courts are an inconvenient 

forum. 

13.3 This document contains the entire agreement 

between BestEx and the Client about its subject 

matter.  Any previous understanding, agreement, 

representation or warranty relating to that subject 

matter is replaced by this document and has no 

further effect. 

13.4 This agreement can only be amended, 

supplemented, replaced or novated by another 

document signed by BestEx and the Client. 

13.5 Any provision of this document which is 

unenforceable or partly unenforceable is, where 

possible, to be severed to the extent necessary to 

make this document enforceable, unless this would 

materially change the intended effect of this 

document. 

13.6 A right may only be waived in writing, signed by 

the party giving the waiver, and: 

(a) no other conduct of a party (including a 

failure to exercise, or delay in exercising, 

the right) operates as a waiver of the right 

or otherwise prevents the exercise of the 

right; 

(b) a waiver of a right on one or more 

occasions does not operate as a waiver of 

that right if it arises again; and 

(c) the exercise of a right does not prevent any 

further exercise of that right or of any 

other right. 

13.7 Each person who executes this document on behalf 

of a party under a power of attorney declares that 

he or she is not aware of any fact or circumstance 

that might affect his or her authority to do so under 

that power of attorney. 

14 Interpretation 

14.1 The following definitions apply in this agreement: 

AFSL means an Australian Financial Services 

License issued by the ASIC. 

ASIC means the Australian Securities and 

Investments Commission. 

ASX means ASX Limited ABN 98 008 624 691. 

ASX Operating Rules means the operating rules 

of ASX. 

BestEx Retention Amount means the amount set 

out in Item 3 of Schedule 1. 

Brokerage Fee means the amount set out in Item 1 

of Schedule 1. 
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Brokerage Pool means the amount set out in Item 

2 of Schedule 1. 

Chi-X Australia means Chi-X Australia Pty Ltd 

ABN 47 129 584 667.  

Corporations Act means the Corporations Act 

2001 (Cth). 

Execution Brokers means the execution brokers 

engaged by BestEx to accept Orders and 

instructions and to Transact on behalf of the Client 

to deal in Traded Products. 

Orders means a Transaction in relation to the 

Traded Products. 

Recognised Stock Exchange has the meaning set 

out in the ASX Operating Rules. 

Research means the production by a Research 

Broker of information that is capable of adding 

value to the investment or trading decisions of the 

Client by providing new insights that inform the 

Client when making such decisions. This may 

include but is not limited to economic analysis, 

recommendations and forecast data. 

Research Brokers means brokers that provide 

Research and may include an Execution Broker. 

Services means the services provided to the Client 

by BestEx pursuant to this agreement. 

Traded Products means securities traded on ASX, 

Chi-X Australia or a Recognised Stock Exchange. 

Transaction means entering into, acquiring, 

disposing or otherwise dealing in any Traded 

Products and may include clearing and settling the 

transactions and Transact and Transacting have 

the corresponding meanings. 

14.2 Headings are for convenience only and do not 

affect interpretation of this agreement. 

 

SCHEDULE 

1. Brokerage Fee 

 

Rate as agreed from time to time.  

 

2. Brokerage Pool 

 

Brokerage Fee minus 5bp. 

 

3. BestEx Retention Amount 

 

5bp 

 

  

 


